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Kylee Hunt 
 
Kylee Hunt is a commercial 
solicitor working with Doug Lyon 
and Denise Arnold in the 
Tauranga office. Kylee 
completed her law degree at the 
University of Waikato with first 
class honours. She has been 
working with Lyon O'Neale 
Arnold for nearly two years after 
initially working in Rotorua. 
Kylee has a particular interest in leases and has 
been handling many complex lease issues since 
joining us. 

 

Green Leases – The Way of the 
Future 
Environmental sustainability and its increased profile 
worldwide has given rise to a “green” building 
movement particularly for commercial offices in New 
Zealand. The movement towards green buildings 
aims to incorporate environmentally sustainable 
design (ESD) principles into the building process and  
 
 
maintain those principles after the building has been 
built. 
 

The need for an on-going commitment to the ESD 
principles upon which the building was completed is 
problematic when a green building is let for  
 

commercial offices. When a 
landlord grants a lease of 
its green building, what 
measures need to be put in 
place to achieve an 
ongoing commitment to 
ESD? Addressing these 
issues has resulted in the 

introduction of the Green Lease concept. 
 
Green Lease Schedule 
It is predicted that the concept of the green lease will 
become a standardised schedule to accompany 
standard commercial lease documents as it is starting 
to be developed overseas, particularly in Australia. At 
this stage, however, drafting is done on a case by case 
basis. The schedule would accompany a standard 
commercial lease and would incorporate obligations of 
landlords and tenants to comply on an ongoing basis 
with ESD principles. A collaborative approach is 
required by landlord and tenant to ensure that the 
principles are complied with over the term of the lease. 
 
Contents of Schedule  
A green lease would include the following: 

• binding promises 
• outcomes/targets 
• remedies 
• incentives for both parties to improve 
 environmental performance 
• landlord and tenant obligations regarding 
 ongoing requirements such as: 

• obtaining Green Star NZ ratings 
• cleaning with environmentally friendly 
 products 
• reducing energy/water use 
• recycling 
• having an environmentally friendly fit-out 
 and building management process 

 

The landlord would be obliged to ensure that target 
ratings are achieved and maintained for the term of  
the lease. The tenant would also make a similar 
undertaking in relation to its fit-out. 
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Management committee 
A management committee would be required in 
accordance with the green lease schedule. There 
should be a binding agreement to comply with 
obligations under a ‘green management plan’ and a 
review by the management committee at least every 
two years. A process for remedial action should be 
included, with disputes referred to a ‘green expert’ 
such as an independent auditor who in monitoring 
whether ESD outcomes are being met may 
determine why outcomes are not being met and who 
is responsible. 
 
Landlord/Tenant benefits 
The scheme will provide benefits for both landlords 
and tenants. The benefits for tenants include: 
• Reduced outgoings (likely to include: water, 

electricity, waste management, air-conditioning). 
• Ability to provide an excellent working 

environment 
• Enhancement of reputation 
 

Landlords would benefit as they are able to attract 
quality tenants over a longer term, resulting in 
increased returns. 
 
Environmentally sustainable buildings 
Some of the factors requiring consideration when 
constructing environmentally sustainable buildings 
include: 
• a comfortable, productive and healthy 

environment 
• low energy use/greenhouse gas emissions 
• sustainable/healthy transport options 
• low water use 
• recycling 
 
More prescriptive green leases are likely to emerge 
over time. What could be perceived by 
developers/landlords as un-welcomed increased 
costs in the short term may eventually provide long 
term cost benefits associated with putting in place 
ESD principles. 

Kylee Hunt 
 

Protect your Business from Bad Debtors 
Owners or managers of small to medium sized 
businesses will be increasingly aware of how the 
global credit squeeze is affecting New Zealand. As 
finance companies collapse, fuel costs escalate and 
interest rates rise (amongst other things) the 
pressure grows for everyone to cut costs and make 
savings. One common response from debtors to 
these pressures is to delay paying creditors – 
including you. Effectively they are using you as a low 
cost source of extended funding. 
 
Planning how best to protect your business from bad 
debtors involves both practical and legal issues, as 
set out in the following paragraphs.  
 
Take time at the outset to ensure the customer can 
and will pay. Sometimes the promise of a new order 
for work overrides common sense enquiries at the 
time about the customer’s circumstances and their 
ability and willingness to pay the price you require. 
 
Ensure that you have full details of your customers 
before you commit to the work. This includes all of 
their contact details but also the legal name and type 
of entity. All too often creditors go to take 
enforcement action only to find they are missing 
details that compromise debt recovery. For example, 
you might assume your customer is John Brown 
trading as John’s Timber Supplies only to find out 
that he was representing John Brown Limited trading 
as John’s Timber Supplies. This can result in you 
having no action against John Brown personally, only 
his limited liability company, which might be 
insolvent. 
 
If your customer is a small company, obtain a 
guarantee from the directors. It is often more 
effective to pursue a director personally, rather than 
a company. 

 
Have written terms of trade that the customer signs 
before you supply the product or service. This makes 
it very difficult for the customer to dispute your terms 
at a later stage, which often happens if the terms are 
posted with an invoice, after supply, or not recorded 
in writing at all. Include terms that: 
• state when payment is due 
• set a default interest rate for late payment, and 
• provide for recovery of full legal costs, should 

you have to take enforcement action. 
 
If appropriate, include specific reference to creating a 
security interest pursuant to the Personal Properties 
Securities Act 1999. This will enable you to become 
a secured creditor. If you do this, you will also need 
to be aware of the process for registering a financing 
statement on the Personal Properties Securities 
Register at www.ppsr.govt.nz/cms, without which 
your security won’t be complete and is likely to be 
ineffective. 
 
Take steps as soon as a customer is late. Speak with 
them if possible. If not, write to them. Too often 
debtors are not contacted early enough and a 
problem that could have been a minor one becomes 
a major one.  
 
The overall key is to take care with your procedures 
and documentation at the outset of the transactions. 
It may require time and money to put everything in 
place but it will more than pay for itself over time. 
 
Lawyers often deal with creditors who fail to recover 
some or all of their debt, despite having provided an 
excellent product or service, because they haven’t 
taken enough care or obtained adequate advice 
when setting up their paperwork and procedures. 
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Blair Kiddle 
Blair is a commercial solicitor who 
works in the Tauranga office of 
Lyon O’Neale Arnold since 
completing his law degree at the 
University of Waikato.  He  has 
been achieving some great 
results with both debt collection 

and defending debt collection claims. 
 
Blair also has developed expertise in the leaky 
building arena and is happy to handle any enquiries 
you may have regarding terms of trade, debt 
collection or construction law. 
 

Employment Relations (Flexible Working Arrangements) Amendment 
Act 2007 
The Employment Relations (Flexible Working 
Arrangements) Amendment Act 2007 was given 
Royal Assent on 26 November 2007 and came into 
force on 1 July 2008. 
 
The Bill was introduced by Green Party MP Sue 
Kedgley and was designed to address the perceived 
need of employees with young families who were 
simply dropping out of the work force rather than 
obtaining more flexible working arrangements to 
meet the needs of their family. 
 
A Department of Labour survey found that most 
employees felt unable to broach the need for more 
flexible working arrangements with their employers 
because they felt they would be penalised for doing 
so. By providing a statutory framework this Act seeks 
to protect those employees who wish to choose how 
to balance work and family life. 
 
Who may apply? 
Any employee who is responsible for the care of any 
person and who has been working for their employer 
for not less than 6 months may make an application 
under the Act. There are no requirements that the 
employee be related to the person they are caring for 
and there is no definition of what the ‘care’ may 
involve. 
 
What are flexible working arrangements? 
The employee may apply to vary their conditions of 
employment related to their hours of work, days of 
work, and/or place of work and this request must be 
in writing. The request made will entirely depend on 
the needs of the employee in caring for another 
person. 
 
What information must be supplied? 
The employee must specify: 
• how they wish to vary their conditions of 

employment  
• whether the request is to permanently vary their 

conditions of employment or for a specified 
period of time 

• how the variation will allow them to provide 
better care for the person they are caring for, 

• what changes the employer may need to make if 
the employee request is approved. 

 

Can more than 1 request be made? 
If a request is made the employee is not entitled to 
make another request under this part of the Act for 
another 12 months. 
 
What the employer must do 
The employer does not have to accept the request. 
The employer must notify the employee within 3 
months whether their request has been approved or 
refused and, if refused, notify the grounds for refusal 
and provide an explanation of the reasons for their 
decision. If the employee is dissatisfied, he or she 
may refer the matter to mediation. If that does not 
resolve matters, the problem can be referred to the 
Employment Relations Authority for a determination. 
 
What are the grounds for refusal? 
The Act sets out the following broad grounds for 
refusal: 
• a detrimental impact on the quality or 

performance of work 
• additional cost 
• inability to reorganise work 
• inability to recruit additional staff 
• insufficiency of work 
• planned structural changes 
• detrimental effect on ability to meet customer 

demand 
• the potential to undermine the terms of a 

collective agreement where the request relates 
to working arrangements to which the collective 
agreement applies 

 
What if the employer does not respond? 
If the employer has not complied with their 
obligations under the Act the employee may refer the 
matter to a Labour Inspector for assistance in 
resolving the matter. The employer may be fined up 
to $2000 by the Employment Relations Authority. 
 
A review of the operation of these amendments must 
be carried out by the Minister of Labour as soon as is 
practicable after 1 July 2010. 
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Whangamata Marina Society Inc 
A recent interesting task for Lyon 
O’Neale Arnold has been the 
production of a prospectus for the 
Whangamata Marina Society Inc.  
The marina project captured 
headlines a year or two ago when 
environmental and political issues 
were to the fore.  That stage 

passed, the time came for the degree of support to 
be really tested by the issue of a prospectus.  A total 
of 205 participating securities, in other words, berth 
licences were available.  It is very pleasing in these 
difficult economic conditions, that all licences were 
taken up within 6 weeks of the issue of the 
prospectus and construction of the marina is about to 
start.   
 
After assembling all the factual information we 
started off with a draft prospectus and an application 
to the Securities Commission for exemptions from 
the regulations.  This was based on several earlier 
examples of marinas, which are not designed to 
return income to the berth-holders.  However, we 
found that the Commission is now less 

accommodating and it became clear that there would 
be no exemptions.  In particular the appointment of a 
statutory supervisor would be necessary. 
 
Following the appointment of Covenant Trustee Co. 
Ltd as statutory supervisor and settling the deed of 
participation, matters moved more smoothly and in 
due course, after several “wrestling matches” with 
the Companies Office the final version was handed 
over to the printers early in July.   
 
For our relatively small firm this has been a major 
undertaking.  We are grateful for the assistance of 
Mick Kelly and John Knappett at Whangamata and 
all the others we worked with, in particular Gerard 
Dale at Lane Neave, Christchurch, Stuart Goodley at 
the Companies Office in Auckland, Chelan Garnham 
at KPMG and Mike Stuart and Paul van der Salm at 
Ingham Mora Ltd in Tauranga,  in achieving the final 
successful outcome.  The patience of our dedicated 
secretarial staff Sandra Paul and Jill Tunnell should 
also be recognised.  

Michael Batchelor

Update on Cambodia Charitable Trust 
We have been very busy since the Trust was 
established in April. In July alone, the trust has: 
 
• Provided bikes to students in Takeo to enable 

them to get to and from school. 
• Given school uniforms and books to over 500 

students in Takeo and Kampot. 
• Set up a micro-enterprise scheme enabling two 

women to buy sewing machines and earn money 
for their families 

• Fixed the library windows at Neareay Secondary 
School 

• Donated $2000 to Dr Beat Richners Childrens’ 
Hospitals. 

• Sponsored the Agape Childrens’ Home 
• Set up English Teaching classes. 
 
We would love to provide materials to the 120 teacher 
trainees of the Takeo teachers Training College 
which Denise visited last year. These materials would 
be handed to 
the teacher 
trainees at their 
graduation and 
would be taken 
by them to the 
schools they 
work in. The 
materials 
include pens, 
paper, glue, 
ruler, compass, protractor, maps and games. 
 
The cost for the materials per teacher is $30 and we 
would like to have the materials ready by the end of 

the year for their graduation. Please let us know if you 
are happy to buy some materials for teachers. 
 
Lyon O’Neale Arnold has agreed to meet the cost of 
Denise travelling to Kuala Lumpur at the end of 
October to attend the Law Asia conference. This 
international conference sees lawyers form around 
the world gather to focus on issues such as Human 
Rights and the Rule of Law and has a particular focus 
on developing countries.  
 
From there Denise will spend a week in Cambodia 
and meet up with the people she has been working 
with over the last year in a series of meetings and 
visits. She will also call on the schools, hospitals, 
orphanages, fair trade organisations  and the 
childrens’ home being supported by the Trust. If you 
would like to send money over with Denise for any of 
the projects there, she is happy to take it. The Trust is 
not funding any part of the trip. 

Denise Arnold 
 
 

If you have any questions about the newsletter 
items, please contact one of the team 

at Lyon O’Neale Arnold 
(07) 928 4422 

 

All information in this newsletter is to the best of the 
authors' knowledge true and accurate. No liability is 
assumed by the authors, or publishers, for any losses 
suffered by any person relying directly or indirectly upon 
this newsletter. It is recommended that clients should 
consult a senior representative of the firm before acting 
upon this information. 


